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Defendant in Error.

PETITION FOR REHEARING.

To the Honorable, the Judges of the Circuit Court

of Appeals for the Ninth Circuit:

We have carefully examined the opinion of this

Honorable Court, and believe we may, with pro-

priety, ask the Court to consider whether it would

not be proper to grant the defendant in error a re-

hearing hereof, on the foUowdng grounds

:

I. That the Court erred in holding under the

facts found on the record, that Honorable H. H.



Folsom, Probate Judge for the Juneau Precinct, had

jurisdiction to appoint Z. R. Cheney administrator

of the Estate of Ole Linge, deceased, and that said

Cheney had authority to bring and prosecute this

action.

With all deference, we submit, that the Court, so

far at least as the opinion indicates, has overlooked

certain fundamental principles, by which the de-

termination of this question should be ruled. In

the discussion of these principles, it may not be

amiss to here re-state the facts upon which the ques-

tion arises. They are as follows:

(a) On July 24, 1900, the Judge of the District

Court, pursuant to Chapter 1, Section 1, Part V,

Carter's Alaska Code, created Douglas Island a

Commissioner's Precinct. (Record, p. 26).

(b) On the 24th day of August, 1903, the Pro-

bate Court for Douglas Island, duly appointed

Emery Valentine Administrator of the Estate of

Ole Linge, deceased. (Record, p. 61).

(c) On the 25th day of August, 1903, the Dis-

trict Court made an order discontinuing the Douglas

Island Precinct, relieving the Commissioner of said

Precinct from all duties as such, from and after

Augvist 31st, providing "that the territory within

the boundaries of said Precinct, as heretofore desig-

nated, shall l)ecome a part of the Juneau Commis-

sioner's Precinct and Recording District," * * *

and "that the said George M. Irwin deliver the

records and property pertaining to his office to H.



H, Folsom, United States Commissioner and Ex-

officio Recorder of the Juneau Recording District."

(Record, p. 29).

(d) Subsequently, in 1905, a petition was filed

in the Probate Court for Juneau Precinct, for the

removal of Valentine (Record, p. 31 to 37). Upon

this petition a citation was issued (Record, p. 39),

and on the 4th day of March, 1905, an order was

made removing said Valentine as administrator,

provided he should not resign on or before March

11th. On March 11, 1905, Z. R. Cheney filed his

petition to be appointed as such administrator, and

on the same day said H. H. Folsom made an order

(Record, p. 44) reciting that *'the said Valentine not

having presented his resignation as administrator

within the time aforesaid, he is removed as such ad-

ministrator. " The order then appoints Z. R.

Cheney as such administrator and letters of ad-

ministration were afterwards issued to him.

(Record, p. 57). From the order removing him as

administrator Valentine prosecuted an appeal to the

District Court, which is still pending. (Record, pp.

67 to 72).

Upon these facts two questions of law arise

:

First: Did the Probate Court for the Juneau

Precinct ever have jurisdiction of the case entitled

"In the Matter of the Estate of Ole Linge, De-

ceased," and which was instituted in the first in-

stance in the Probate Court for the Douglas Island

Precinct ?



Second : If it did have such jurisdiction, did the

order "removing" Valentine as administrator put

an end to his authority?

In considering these questions, it is important to

bear in mind the fact that Probate Courts in Alaska

are courts of strictly inferior and limited jurisdic-

tion. No presimiption therefore arises as to the

validity of any order made by them. This is a ques-

tion not touched upon in the opinion of this Honor-

able Court. Our contention that these Probate

Courts are courts of inferior jurisdiction is based

upon the following:

"The Conunissioners appointed in pursuance
of this act, (ind other la\YS of the United States
shall have jurisdiction witltin their respective
precincts, snbject to the supervision of the Dis-
trict Judge, of all testamentary and probate
matters.

'

' ( Italics ours. ) Carter 's Code, Part
IV., Sec. 763.

And section 781, page 306, requires the petition to

"set forth the facts necessary to give the court juris-

diction." Thus we see that the jurisdiction of the

Probate Court in Alaska is

1st limited to the Precinct

;

2nd it is required to be shown by the record

;

3rd its exercise is placed under the "supervision"

of the District Court. Such courts are strictly

courts of inferior jurisdiction.

8 Am. & Eng. Enc. Law, pp. 38-39;

Baily vs. Wimi, 113 Mo. 159.



It is apprehended that there is no question but

that any decision of the Probate Court in Alaska,

would be void, if the person whose estate was in-

volved, did not either die within the precinct, or

leave and estate within the precinct; and the fact

could be shown whenever the validity of the decision

was drawn in question. In the Missouri case above

cited, it is held that the fact that another court or

tribunal has supervisory control is one of the tests

of an inferior court, or that the jurisdiction as to

subject matter is limited or confined. These con-

siderations lead irresistibly to the conclusion that

the Probate Courts of Alaska are courts of inferior

jurisdiction. If this is true, no presumption can be

indulged to support the validity of any order pro-

nounced by them, but the jurisdiction must be made

to affirmatively appear.

The facts upon which the plaintiff in error sought

to support the order appointing him administrator

are above set out. Are they sufficient?

Defendant in error contends that where a case or

proceeding is brought, or instituted in one court, and

that court is abolished, no other court can gain juris-

diction of such case or proceeding except it he ex-

pressly conferred by the lair making power; that the

fact that jurisdiction over the territory of the

abolished court, or that the records of the abolished

court, are transferred to another court is not suf-

ficient alone to also transfer jurisdiction over pend-

ing cases or proceedings.



This principle is deducible from tlie case of Hunt

vs. Paloo, 4 How. 589, as well as other decisions to

which we earnestly invite the consideration of the

Court. While this Court has correctly stated the

point before the Supreme Court in the above case,

yet w^e apprehend the principle above enimciated

is necessarily involved in the conclusions reached.

This is made all the clearer by later decisions of the

Supreme Court. In Benner vs. Porter, 9 How. 235,

the case of Hunt vs. Paloo is commented on and ex-

plained. Without quoting from the decision at

length, it is sufficient to say, that it is there held that

when a territorial court is abolished by the admission

of the territory into the Union as a state, concurrent

action of the Congress and of the state authorities is

necessary in order to confer jurisdiction over cases

pending in the territorial courts, to the appropriate

newly created courts. State or Federal. That is to

say, though the newly created courts have complete

jurisdiction conferred over the territory of the

abolished courts, and complete jurisdiction over all

classes of cases thereafter brought, they cannot exer-

cise jurisdiction over cases or proceedings pending

in the territorial courts at the time of their abolition

unless such jurisdiction is expressly conferred. See

also McNulty vs. Batty, 10 How. 72.

Again in Forsythe vs. United States, 9 How. 577,

the Supreme Court says

:

'*Nor is there any provision in the eighth sec-

tion conferring any special authority upon the

District Court, in respect to criminal cases



pending' in the superior courts, the records and
proceedings of whi(di were directed to be trans-

ferred, to take up those that remained un-

finished, and to proceed therein to trial and
judgment. We refer to those criminal cases

of which the superior courts took cognizance

after the territorial government ceased, and
with it the jurisdiction of these courts.

"We do not dou])t but that it was competent
for Congress to have provided for the transfer

of pending criminal cases, as well as civil, at the

tennination of the territorial government, to the

Federal Courts, with authority to proceed there-

in to a final disposition, the same as if the cases

had originated in tliose Courts. A provision of

this kind is not only fit and proper but one that

should always be made in respect to all the

pending business remaining in the courts at the

change of government."

To cure the omissions in the law pointed out in

these decisions. Congress passed the Act of Febru-

ary 22, 1847, the provisions of which are found em-

bodied in sections 567, 568 and 569 of the Rev. Stat.

of the U. S. Section 567 provides for the transfer

of the records of the territorial court to the U. S.

District Court. Section 568 provides the means to

compel such transfer ; and section 569 provides,

"When any Territory is admitted as a State,

and a District Court is established therein, the

said District Court shall take cognizance of all

cases which were pending and undetermined in

the Superior Courts of such Territory," etc.

These decisions, and the remedial legislation to

which they gave rise, clearly show that in the case of

the abolition of a territorial court by the admission
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of the territory as a state, nothing short of an ex-

press grant of authority by the law-making power,

will authorize the newly created courts in the state,

either state or federal, to take cognizance of cases

pending in the territorial courts at the time they

ceased to exist. And with this conclusion, the fact

that there is, in a sense, a change of sovereignty, has

nothing to do, further than it might affect cases over

which the state would have exclusive jurisdiction.

There is no change of sovereignty so far as the gen-

eral govermnent is concerned. But it grows out of

the very nature of the jurisdiction which courts

exercise over proceedings before them by which

rights are litigated; and applies wherever one court

is abolished, and no provision made for another

court to take cognizance of cases there depending.

As throwing further light upon this question, the

Court is asked to consider also the case of Freeborn

vs. Smith, 2 Wall 160.

As an example of what is necessary to invest a

newly created court with jurisdiction over cases

pending at the time of the abolition of the court in

which they were originally brought, we refer to the

case of Koenigsberger vs. Richmond Silver Mining

Co., 158 U. S. 48. That case originated in a terri-

torial court of Dakota, and was pending in the Su-

preme Court of the Territory at the time of its ad-

mission as a State; thence it was removed into the

United States Circuit Court for South Dakota,

under the provisions of Section 23 of the Act of



February 22, 1889. The language of this act is im-

portant. It makes provision for the transfer of

certain classes of cases pending in the territorial

courts to the new state courts, and then provides in

respect to such cases, that the new courts respec-

tively

"shall be the successors of said Supreme and
District Courts, of said territory; * * *

and all the files, records, indictments and pro-

ceedings, relating to any such cases shall be
transferred to such Circuit, District, and State

Courts respectively, and the same shall be pro-

ceeded with therein in due course of law."

The point at issue in the case was whether the

case should have been transferred to the state or

federal court. In commenting upon the act, the

Supreme Court say:

"When a territory is admitted into the

Union as a state upon the same footing as all

the other states, the territorial government and
courts cease to exist, and matters of national

cognizance remain within the power and juris-

diction of the nation, but other matters come
under the power and jurisdiction of the state;

and then it becomes important to distinguish, as

to pending suits, whether they are of a federal

or of a municipal character, and to provide by
law that those of the first class should proceed
in the courts of the United States, and those of

the second class in the courts of the new state.

The courts of the United States, inferior to this

court, having no jurisdiction except as con-

ferred by Congress, congressional legislation is

necessary to enable those courts, after the ad-

mission of the state into the Union, to take

jurisdiction of cases previously commenced in
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the courts of the territory, and not yet finally

adjudged."

In Dome v. Richmond Silver Mining Co., 43 Fed.

690, cited by the Supreme Court in the decision

above quoted, the Court says

:

"When a territory is admitted into the Union,
the cases then pending in the territorial courts
abate, unless Congress in some measure, either

directly or inferentially, provides for their sur-

vival.
'

'

From these authorities, as well as from reason, it

seems clear that the m.ere fact that a new court has

the same general jurisdiction, over the same terri-

tory, as the abolished court, will not authorize such

court to take cognizance of causes left pending in

the abolished court. Neither woidd legal possession

of the records by an officer of the new court confer

upon the court any such power.

In Ames vs. Ry. Co., 4 Dill. 251; 1 Fed. Cases

324, Judge Dillon, after citing the several acts of

Congress on the subject of the transfer of jurisdic-

tion over pending causes, to the new courts upon the

admission of states, and the decisions of the Su-

preme Court, says:

"It is not deemed necessary to refer to this

legislation, and to these cases, at any consider-

able length. Tliey demonstrate the absolute

necessity, on the erection of a territory into a

state, and the admission of the latter into the

Union, of legislative provisions by Congress and
the state as to causes pending in the territorial

courts at the time of such admission/^ (Italics

ours.)
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Tills decision was concurred in by Mr. Justice

Miller.

We thus see that the courts of the United States

have unifonnly held that in order to enable a court

to take jurisdiction of a cause pending in anothei

court at the time the latter was abolished there must

be a grant of power by the law-making authority;

that the creation of new courts with the same juris-

diction as to territory and general authority, will

not, in the absence of special provision of law to

that effect, enable such courts to take jurisdiction

of cases pending in the old courts at the time the

latter were abolished.

It is true that these cases all arose out of the

changes from a territorial to a state government.

But the rule is not based upon, nor affected by, that

fact. For, so far at least as cases of a federal char-

acter are concerned, there is no change of sov-

ereignty. The territorial courts derive their au-

thority from the general government equally with

the newly created federal courts in the new state.

But it grows out of the very nature of the jurisdic-

tion which courts exercise over their proceedings,

and which necessarily prevents one court taking

jurisdiction over a proceeding instituted in another,

unless authorized by the law-making power, or re-

moved under provisions of law, by the court in which

the action is pending.

There is another reason why the Probate Court of

the Juneau Precinct did not, and could not take
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jurisdiction of the estate of Ole Linge, even had the

order of the District Court, in terms, attempted to

confer such jurisdiction.

The record in the case at bar shows that Ole Linge,

at or immediately before, his death was an in-

habitant of Douglas Island Precinct. Section 774,

Part IV, Carter's Code, provides that

"Administration of the estate of an intestate

shall be granted by the conunissioner authorized
to take proof of a will, as prescribed in section

seven hundred and seventy-two in case such in-

testate had made a will."

Section 772 provides:

"Proof of a will shall be taken by the com-
missioner as follows:

First: When the testator at, or immedi-
ately before his death, was an inhabitant of the

precinct, in whatever place he may have died

;

Second : When the testator, not being an in-

habitant of the District, shall have died in the

Precinct leaving assets therein

;

Third: When the testator, not being an in-

habitant of the Precinct, shall have died out of

the District, leaving assets in the Precinct;

Fourth: When the testator, not being an in-

habitant of the District, shall have died out of

the District, not leaving assets therein, but
where assets thereafter came into the Precinct;

Fifth: When real property, devised by the

testator, is situated in the precinct and no other
commissioner has gained jurisdiction under
either of the preceding subdivisions of this sec-

tion."
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From a comparison of the above two sections it is

clear, that if Ole Linge was an inhabitant of Douglas

Island Precinct, at or inmiediately before his death,

and left no real estate situated in another Precinct,

no other Probate Court than the Douglas Island

Probate Court could possibly have jurisdiction to

appoint an administrator.

Now the petition for the removal of Valentine

(Record, p. 31) shows that Ole Linge, at the time of

his death, was employed at the Treadwell Mine on

Douglas Island, Alaska. The petition of Z. R.

Cheney shows that his estate consisted of $75.00 and

a claim for damages against the Alaska Treadwell

Gold Mining Co.; and that at the time of his death

he was an "inhabitant and resident" of Douglas

Island, Alaska. (Record, p. 47.) This being true,

the only court that could appoint an administrator

of the estate of Ole Linge was the Probate Court

for Douglas Island. And no subsequent change of

the boundaries of the Precinct could confer jurisdic-

tion upon any other Probate Court.

"The residence of the party at the time of his

death, and not the situation of the estate, is the test

of jurisdiction," says Judge Sawyer, in the case of

Harlans Estate, 24 Cal. 182, s. c. 85 Am. Dee. 58.

See also 23 Am. & Eng. Ene. Law, 2nd Ed. p. 114

and authorities there cited; 11 Am. & Eng. Ene.

Law, 2nd Ed. p. 762.

If it be true then, as we claim, (and under these

authorities there would seem to be no doubt of it)
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that the jurisdiction to grant letters of administra-

tion is fixed by the facts as they exist at the time of

death, then the only court that could grant letters

upon the estate of Ole Linge was the Probate Court

of Douglas Island.

While the District Court for Alaska may, by

order, create a precinct, and the judge may appoint

a conunissioner who thereupon is ex-officio Probate

Judge, yet the Probate jurisdiction of the Probate

Court then becomes fixed by the statute ; nor is there

any power given by the Alaska Code to the District

Judge to change that jurisdiction by order, or other-

wise. While the District Judge for Alaska has cer-

tain legislative powers vested in him, he can exer-

cise no legislative powers not so vested. He is

limited by the law, as a legislature is limited by the

constitution. So that conceding for argument's

sake, that the District Judge meant to transfer

jurisdiction over cases pending in the Probate Court

of Douglas Island to the Probate Court of Juneau,

yet the law gives him no such power. Though he is

given power to appoint and at pleasure remove com-

missioners, and to fix the boundaries of precincts,

and alter the same from time to time, and establish

new ones, he is given no power to abolish one already

created. But granting that such power exists by

implication, still he is given no power to confer

jurisdiction upon a Probate Court which did not

exist under the law at the time when the question

of jurisdiction became fixed by the death of the
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intestate. If the results seem unfortunate for the

plaintift' in error, it is the fault of defective legisla-

tion, coupled with the exercise of unwarranted

power on the part of the District Court. And this

Court, sitting as it does to enforce the law as writ-

ten, will not strain it from its plain meaning, to

give the plaintiff in error authority to sue, when he

does not possess it under the law as written.

This brings us to the consideration of another

point, wdiich was not noticed in the brief (for rea-

sons hereinafter stated) or in the opinion of this

Court, though pressed in oral argument in the court

below.

The petition of Z. R. Cheney does not state juris-

dictional facts to authorise his appointment.

Since it is alleged that Ole Linge died within the

District, it must appear from the petition that he

was an inhabitant of the Juneau Precinct, at or im-

mediately before his death. The allegation simply

is that he died at Treadwell, Douglas Island, and

"said Treadwell is within the jurisdiction of this

Court." This petition was subscribed and filed

March 11, 1905, and the death of Ole Linge occurred

August 5, 1903. At the time of his death Treadwell

was not within the Juneau Precinct, and Ole Linge

neither died within the said Precinct nor did he

leave an estate therein.

It is clear, we think, from the authorities cited

:

1st. That the Probate Court of Juneau had no

jurisdiction over the estate of Ole Linge at the time
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of his death, but that exclusive jurisdiction thereof

was vested by statutory law in the Probate Court of

Douglas Island;

2nd. That the District Judge had no power under

the statute to confer upon the Probate Court at

Juneau a jurisdiction expressly denied to it by the

statute

;

3rd. That the mere extension of the territorial

jurisdiction of the Probate Court of Juneau over

Douglas Island could not ipso facto confer jurisdic-

tion over cases pending in the Douglas Island Pro-

bate Court.

But if it be conceded that the District Judge had

power to confer by order jurisdiction over the case

of the Estate of Ole Linge upon the Probate Court,

we submit, that the order relied upon by the plain-

tiff in error, was wholly insufficient to accomplish

it. The material parts of the order (Record, p.

29) after "discontinuing" the Douglas Island Pre-

cinct, provides ''that the territory within the bound-

aries of said precinct as heretofore designated shall

become a part of the Juneau Commissioner's Pre-

cinct and Recording District".

(The resignation of the Douglas Island Commis-

sioner is then accepted to go into effect August 31st).

"And it is further ordered that the said

George M. Irwin deliver the records and prop-
erty pertaining to his office to H. H. Polsom,
United States Commissioner, and ex-offifio Re-
corder of the Juneau Recording District,"
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We have seen from the federal cases cited above,

that the couferriiig upon a court jurisdiction over

territory, does not confer jurisdiction over pending

cases in a theretofore existing court in that terri-

tory, but as said by Judge Dillon, there "is absolute

necessity" for legislative provisions to that effect.

Clearly, then, the Juneau Probate Court did not

gain jurisdiction of the case of Ole Linge estate by

the first part of the order granted. Did it acquire

such jurisdiction by the second clause? Does an

order directing that "records and property pertain-

ing to" one court be delivered to the Judge of an-

other court, not to the court itself even, confer upon

such latter court jurisdiction over the cases pending

in the former court? It would seem that to ask

the question is to answer it. But inasmuch as this

Court, in the opinion filed, has held that the order

was "sufficient for that purpose," we respectfully

and with the greatest deference ask the Court to re-

consider that holding, in the light of the cases cited.

And in that connection, we again invite the Court's

attention to the fact that these Probate Courts in

Alaska are courts of strictly inferior jurisdiction,

and can exercise no power not expressly or by neces-

sary implication conferred upon them. The order

of the District Judge is not a judicial, but is a legis-

lative, or at least quasi legislative provision and its

meaning must be gathered from its language. This

language directs the delivery to be made to H. H.

Folsom, who is described as the United States Com-

missioner and Ex-officio Recorder of the Juneau
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Recording District. There is no direction as to

what Folsom shall do with these "records". He
and his successors in office are not constituted their

legal custodian. All these matters seem to have

been left to be provided for by further orders. And
there is not a word said about pending cases, or un-

finished business. To hold that this conferred, or

was intended to confer, upon the Probate Court at

Juneau jurisdiction over such cases, seems to us to

read something into the order that is manifestly

not there.

Second: It was contended by the defendant in

error in the court below, and it was held by the trial

Judge, that the order "removing" Valentine as ad-

ministrator was insufficient to authorize the appoint-

ment of Cheney, for the reason that Valentine's

letters were never revoked. This question is not

touched upon in the opinion of this Honorable Court,

and we earnestly request a careful consideration of

the point.

In passing upon this question it is necessary to

first consider what is the nature of Letters of Ad-

ministration, under the Alaska Code, and similar

statutory provisions. Our Statute provides (Car-

ter's Code, Part IV., Sec. 774) that "Administra-

tion shall be granted, and letters thereof issued,"

etc. Section 799 prescribes the form of such letters.

Bouvier defines Letters of Administration as "an

instrument in writing granted by the Judge or officer

having jurisdiction to grant such letters, thereby
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authorizing the person or persons to whom they are

granted to administer the personal estate of the

intestate."

Mr. Sehouler says

:

"The proper evidence that one is adminis-
trator is the letters of administration, or a cer-

tified copy thereof under the seal of the Court."
Sehouler 's Ex. & Admrs., Sec. 119.

And in a note to section 118, the same author

points out that a decree appointing an administrator

is insufficient to give the appointee any authority

until bond is given and letters issued.

In those jurisdictions where, as in Alaska, the

Code provides for the issuance of Letters of Ad-

ministration and prescribes the form, it is held that

such letters constitute the only authority to act.

Call vs. Ewing, 1 Blackf. (Ind.) 301;

Aldvich vs. Willis, 55 Cal. 81;

Werbiskie vs. McManus, 31 Tex. 116

;

Dale vs. Roosevelt, 8 Cow. 333

;

Beach vs. King, 17 Wend. 197;

Otto vs. Regina Music Box Co., 87 Fed. 511.

In the last case the court says:

"The mere designation or appointment of one

to act as administrator is but an interlocutory

order and confers no powers upon the appointee.

It is but a preliminary^ step to the final act of

granting the letters of administration."

See also 19 Enc. PL & Pr., p. 845.
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These authorities make it clear that the authority

of an administrator is derived solely from tlie letters

of administration; that it is the letters that confer

his powers, and vest in Mm title to the estate.

If this be true, it follows as a necessary corollary,

that nothing can put an end to that power or divest

his title to the estate, except a revocation of his let-

ters ; nothing short of that is sufficient.

This conclusion is sustained bj^ the authorities

cited in the opinion of the learned trial Judge, found

on page 103 of the record. ^

In the grant of jurisdiction to Probate Courts in

Alaska (Carter's Code, Part IV, Sec. 763) the lan-

guage is, "To grant and revoke letters," etc. And
in section 783, same Code, under which plaintiff in

error claimed to proceed, it is provided that "if the

court find the charge to be true, it shall make an

order removing such executor or administrator and

revoke his letters/' (Italics ours). This last act

the Probate Court failed to do. The first—the order

of removal—was necessarily incomplete and inter-

locutory until the letters were revoked.

Mr. Schouler, in speaking of the revocation of

letters, says:

"Proceedings for sudi revocation or change
in the probate decree are cojiduftpd upon the
same principles as the original petition: notice

issues as before to all parties in interest, and
the executor or administrator is cited before the

judge to show cause why the original probate
or administration should not be revoked and his
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letters surrendered accordingly." Schouler's

Ex. & Ad., Sec. 152.

In this connection we again call the Court's atten-

tion to the fact that Probate Courts in Alaska are

courts of inferior jurisdiction, in favor of the

validit)^ of whose orders no presumptions are in-

dulged; because in some jurisdictions where Probate

Courts are held to be courts of superior jurisdiction,

presumptions in favor of jurisdiction to which the

decrees of such courts are entitled, has saved orders

such as the one made by Judge Folsom in this case.

But nowhere have we been able to find such an

order upheld in the case of a court of inferior juris-

diction.

II. We ask the Court to consider whether in the

event the judgment should be reversed at all, it

would not be an act of great injustice to the defend-

ant in error to direct the lower court to enter judg-

ment on the verdict, instead of granting a new trial.

We have made a careful search of the reported

eases, and have failed to find a single one, where

upon a reversal of a judgment for a defendant, the

Appellate Court directed judgment to be entered in

the court below upon a general verdict for the plain-

tiff. Every case of a directed judgment for plain-

tiff, that we have been able to find, was either where

all the facts were agreed to, or where the trial was

before the court and special findings made covering
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all tJie issues, or a special verdict had covering all

the issues. Such was the case of

National Bank vs. Insurance Co., 95 U. S.

679, and

Seeberger vs. Schv/eyer, 153 U. S, 614.

"In general, the Aj)pellate Court, when re-

versing a judgment at common law, will ordei

a new trial." Foster's Fed. Pr., 2nd Ed., Vol.

2, p. 1082.

In Shepherd vs. Thompson, 122 U. S. 240, it was

held that judgment for plaintiff could not be

ordered, upon a former verdict erroneously set aside,

but a new trial was ordered. The case of Coughlan

vs. District of Columbia, 106 U. S. 7, is there re-

ferred to and it is shown that in that case the order

setting aside a former judgment upon a verdict was

void, and so the former judgment was left in full

force and effect.

In St. Louis vs. West. Union Tel. Co., 148 U. S.

104, the Supreme Court in discussing the practice in

reversal, in cases where there are special findings,

says:

*'It is true that in cases tried by the court

where all the facts are specifically found or

agreed to, it is within the power of this court, in

reversing, to direct the judgment which shall be
entered on such findings. At the same time, if

for any reason justice seems to require it, the

court may simply reverse, and direct a new
trial;"

which was done in that case. This language strongly

indicates that the Supreme Court does not consider
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that it has the power to direct a judgment on a

general verdict.

This case is here in a peculiar and unusual condi-

tion. The record was prepared so as to present the

single question upon which the decision below

turned, it was so prepared and certified over ob-

jections of defendant in error. Proper and regular

practice would have required the trial court, under

the view of the law entertained by it, to have granted

a new trial, and on such trial to have directed an

abatement of the action. But in order to facilitate

a hearing here upon the question which the lower

court considered decisive, the regular practice was

departed from, and a "near cut" taken, and de-

fendant in error ought not to be prejudiced thereby.

It is evident from the opinion of the trial court

that but little, if any, consideration was given to the

points raised in the motion for a new trial, except

the one point of the capacity of the plaintiff to sue,

since the decision of that point in favor of the de-

fendant rendered the remaining questions imma-

terial to the decision pronounced. The verdict ren-

dered was for the largest sum pemiitted by statute.

The question of excessive damages alone is one which

we believe would have resulted in a new trial, had

the trial Judge not considered that plaintiff had no

capacity to sue, and therefore given such question

full and careful consideration.

A still stronger reason why a judgment should

not be directed on the verdict, is the extreme im-
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probability of the defendant being able now to

prepare a proper record on writ of error to present

the many other questions which were litigated on the

trial to this Court for review. Nearly a year has

gone by since the trial. The bill of exceptions con-

tains none of the evidence, rulings of the court, or

instructions to the jury, except what pertained to

the single question of the plaintiff's capacity to sue.

This bill was so made up and filed over the objec-

tions of the defendant (Record, p. 104). Serious

questions will necessarily arise as to how far par-

ties are bound by the bill of exceptions already filed.

In short, while the motion for a new trial (Record,

p. 76) contained four grounds, one of which is stated

at length in the motion to direct a verdict (p. 73), to

say nothing of other litigated questions arising on

evidence, and instruction not shown in the record,

the defendant is compelled by the ruling of this

Court to rest its sole defence upon the single ques-

tion of the plaintiff's capacity to sue. If the case

is to be reversed at all, complete justice can only be

done by granting a new trial ; or at least giving such

instructions to the trial court as will enable it to

preserve all the legal rights of the defendant, un-

trammelled by any considerations growing out of

the one question upon which the decision turned.

If the new trials are expensive, as plaintiff in

error complains, unjust and erroneous judgments

are still more expensive. If it be a hardship on

plaintiff in error to again litigate the merits of his
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case, it is a still greater hardship on defendant in

error to have smmnary judgment entered against it,

without a full and fair opportunity to take the

opinion of the trial court, and of this Court, upon

the questions b,y which tlie ultimate determination

of the rights of the parties should be finally gov-

erned.

In conclusion, we wish to call attention to the fact,

that this case was very inadequately briefed on the

part of defendant in error. The work of preparing

such brief was assigned to counsel in San Francisco.

The disaster of last spring, the destruction of his

home, office and library, rendered it impossible for

him to prepare a brief. The brief prepared for

the use of the trial court was therefore printed and

filed. This brief was prepared to supplement an

extended oral argument before the trial court.

Counsel who had prepared it, thereupon made the

long journey from Alaska to San Francisco for the

purpose of arguing the case, but was prevented from

so doing by the objections of counsel for the plaintiff

in error, under a stipulation to submit the case on

briefs, made by local counsel before he was aware

that oral argument was desired. We feel, therefore,

that this chapter of accidents has prevented a full

and fair presentation of the case in this Court. We
earnestly request an opportunity now to make such

a presentation, to the end that if error has been

committed, as we believe, it may be corrected and

justice done.
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Wherefore, defendant in error and petitioner most

respectfully, on the grounds stated, prays this

Honorable Court to grant it a rehearing of said

cause.

Malony & Cobb,

Attorneys for Defendant in Error

and Petitioner.

Certificate of Counsel.

I, J. H. Cobb, of counsel for the defendant in

error herein, do hereby certify that in my judgment

the foregoing petition for a rehearing is well

founded, and that the same is not interposed for

delay.

J. H. Cobb.


